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To  WHAT EXTENT MAY A LIBRARY legally photo- 
copy copyrighted materials in its collections, either for its own pur- 
poses or on order by patrons for their private use? Should patrons be 
permitted to do their own photocopying in the library, by means of 
one of the numerous portable devices now available for the purpose? 
These are problems which have long vexed librarians. Accordingly, 
the proposed general revision of the copyright statutes l is of par- 
ticular interest to libraries, and has resulted in a great deal of dis- 
cussion, furthered as to the photocopying aspect by a recent grant 
from the Council on Library Resources, Inc., to the Joint Committee 
of the Association of College and Research Libraries and of the 
Special Libraries Association, to enable it to retain legal counsel to 
study the pertinent law. 
It is the purpose of this paper to give a brief precis of the presently 
available literature in English, but while it is believed that the sig- 
nificant items are covered, no attempt at completeness is made. Cer- 
tain Copyright Office publications have been relied upon heavily, as 
might be expected. The most useful, temperate, and certainly the 
most authoritative commentaries have come, either officially or un-
officially, from the experienced copyright lawyers on the Copyright 
Office staff, or those retained by the Office for special investigations 
and reports. 
Copyright protections are afforded both by statute and by common 
law, but under quite different conditions. Although a great deal has 
been written about statutory copyright, there is comparatively little 
on the common law aspect. 
Although U.S. Code Title 17, sec. l ( a )  grants to the copyright 
owner the exclusive right "to print, reprint, publish, copy and vend 
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the copyrighted work," for a period of twenty-eight years, once re- 
newable for the same period, such rights have always been held to be 
modified or restricted by the doctrine of "fair use" (probably inap- 
plicable to common law copyright). Since the statute fails to define 
fair use, it must be left to the courts to do so, and they have been 
anything but clear. 
The problems involved in the photocopying of statutorily copy- 
righted materials were summarized recently at a panel discussion on 
copyright matters by E. G. Freehafer, director of the New York Public 
LibraryS2 Quotations from this summary appear below. In comment- 
ing upon, or quoting from the summary, or from other sources noted 
in this paper, the authorities relied upon by the various authors will 
not be cited: 
One definition of fair use tells us that it ". . . may be defined as a 
privilege in others than the owner of the copyright, to use the copy- 
righted material in a reasonable manner without his consent, notwith- 
standing the monopoly granted to the owner of the copyright." Or 
again, fair use has been defined as such use as is "reasonable." An- 
other writer states, doubtless with conviction and some frustration, 
"There is one proposition about fair use about which there is wide- 
spread agreement: it is not easy to decide what is and what is not a 
fair use." 
It is clear that fair use or reasonable use lies somewhere between 
the exclusive rights of the proprietor and those of the user, who, for 
one reason or another, denies that his use of the copyrighted material 
infringes upon such rights. 
Certain uses of copyrighted material appear to be in the public 
interest, and in general are held to represent fair use. These have 
been identified as incidental use, use for purposes of review and 
criticism, for a parody and burlesque, for scholarly works and com- 
pilations, for nonprofit or governmental purposes, use in litigation, 
and personal or private use. 
It is in this last area in which libraries have long been active, exer- 
cising what they consider to be their traditional obligation to make 
their collections of maximum service to their readers. Probably no 
one denies the right of a reader to copy in long hand a published 
work, even though copyrighted, for his personal or private use. The 
same might be said of copying by typewriter or by some other 
mechanical or photographic method in lieu of manual transcription. 
It would seem reasonable to copy, for personal or private use, in lieu 
of loan either for convenience, or when lending is precluded by policy 
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or by loan regulations. I t  has been stated furthermore that "anyone 
may copy copyrighted materials for the purpose of private study and 
review." It has also been stated that "private use is completely outside 
the scope and intent of restriction by copyright." 
. . . recognizing, even as far back as 1935, the growing use of 
photographic methods of reproduction, the so-called Gentlemen's 
Agreement of that year laid down certain guide lines for copying by 
libraries. Generally speaking this provided for the making of one 
copy of part of a copyrighted book or periodical volume for a scholar 
representing in writing that he desired such reproduction in lieu or 
in place of manual transcription and solely for purposes of research, 
provided that he is notified he is not exempt from liability for misuse 
of the reproduction, and that the reproduction is made without profit 
to the maker. The agreement is no longer operative as such, but is 
still influential as a guide in the copying of material for use in 
personal research. . . . Meanwhile, some copyright proprietors view 
with concern the emergence of quicker and simpler devices for 
photoduplication. Quite understandably, they fear the possibility of 
easy duplication by almost everyone and easy duplication of multiple 
copies, with detrimental effect on the sale of the work in original form. 
In addition to copying for personal use, there are other purposes 
for which libraries need to copy. Books wear out, get lost, are even 
stolen, mutilated or otherwise damaged. . . . There arises a question 
as to what the librarian's course of action should be in fulfilling his 
obligation to make the materials for study and investigation readily 
available as economically as he can. Should he copy? . . . And how 
is the public interest best served in the case of research materials if 
permission is refused? . . . A similar question arises when libraries 
need to copy or preserve the text of materials disintegrating on their 
shelves. . . . In addition careful consideration must be given the special 
problems of copying unpublished material subject to common law 
copyright. 
. . . There are several avenues of approach to solutions in respect 
to the problems mentioned. One is through revision of the statute. 
This is the approach adopted by several foreign countries. . . . An-
other lies in the direction of some broad system of royalty fees. 
Another looks to the development of a working code of reasonable 
practice by libraries in terms of their responsibility for furthering 
scholarly investigation and research. The Joint Committee has been 
deliberating all of these in its consideration of the problem. The 
Committee now has the help of legal counsel recently retained under 
a grant from the Council on Library Resources in studying the back- 
ground and gathering pertinent information and data needed for the 
considered formulation and recommendations. 
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The emphasis in all comments on the problems as related to statu- 
tory copyright has been on "fair use," how it is defined and limited. 
Every general work on copyright attempts some definition, but with 
little success. Since the statutes themselves make no attempt in this 
direction, the meaning of the term must be extracted from the de- 
cided cases. These, themselves, afford little aid, since ". . . the issue 
of fair use . . . is the most troublesome in the whole law of copy- 
right. . . ." 
In this compiler's opinion, by far the best statements of the fair use 
doctrine-by competent copyright lawyers-are those by Alan Lat- 
man,4 L. C. Smith,6 and Borge Varmer."atman's treatment is con- 
cerned chiefly with multiple copies, which is not really a library 
problem; while Smith and Varmer deal specifically with photodupli- 
cation by libraries. A layman's interpretation of the statute and case 
law relating to fair use, and with a library slant, is by R. R. Shaw, 
dean of the Rutgers University Graduate School of Library Serv i~e .~  
Although Latman emphasizes fair use as applied to multiple copies 
--essentially a commercial operation-his analysis of the bases of the 
doctrine is of major interest to librarians: 
Fair use may be viewed from two standpoints. It may be con-
sidered a technical infringement which is nevertheless excused. On 
the other hand, it may be deemed a use falling outside the orbit of 
copyright protection and hence never an infringement at all. . . . One 
theory behind . . . permissible copying is the implied consent of the 
copyright owner. . . . In other words, as a condition for obtaining 
the statutory grant, the author is deemed to consent to certain reason- 
able uses of his copyrighted work to promote the ends of public 
welfare for which he was granted copyright. This concept has at 
least a surface harmony with the general assumption that the fair 
use doctrine does not apply to common law literary property. 
The theory of "enforced consent" suggests another rationale which 
relies more directly upon the constitutional purpose of copyright. It 
has often been stated that a certain degree of latitude for the users 
of copyrighted work is indispensable for the "Progress of Science and 
useful Arts." Particularly in the case of scholarly works, step-by-step 
progress depends on a certain amount of borrowing, quotation and 
comment. 
Although the case law is apparently silent on the point, at least 
one writer has concluded that "anyone may copy copyrighted mate- 
rials for the purposes of private study and review." It has, moreover, 
been vigorously argued that "private use is completely outside the 
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scope and intent of restriction by copyright." It is difficult to assess 
the effect of the absence of litigation in this area. I t  may reflect the 
acquiescence on the part of copyright owners to copying by scholars 
for their own use. That such acquiescence is not complete is indicated 
by attempts to regulate, by agreement, the role of libraries in supply- 
ing copies to scholars. The increasing use of photoduplication proc- 
esses will undoubtedly require continuing attention to this area. For 
the purposes of the present study, it may be observed that the cate- 
gorical statements set forth above can neither be supported nor at-
tacked on the basis of authority. It may well be, however, that the 
purpose and nature of a private use, and in some cases the small 
amount taken, might lead a court to apply the general principles of 
fair use in such a way as to deny liability.* 
Latman then discusses at length proposals for legislative revision 
since 1909, particularly those of the Shotwell Bill of 1940, in which 
Subsection ( h )  permitted libraries to make single copies of works 
which were unavailable to scholars and researchers. This provision, 
which was strongly attacked by the publishers, provided for a trust 
fund in the United States Treasury, consisting of payments made by 
libraries for the reproduction of books which were out of print and 
unavailable. The legislation was not enacted. 
Latman analyzes the laws of foreign countries on fair use, noting 
that private or personal use is sanctioned explicitly in some degree 
by more than twenty countries. The United Kingdom Act of 1956 is 
analyzed at length, as will be noted later in this paper.s 
Latman's Section V, "Analysis: The Issues Underlying Fair Use 
and Their Possible Legislative Resolution," discusses at some length 
the proposition, often advanced, that an insignificant amount of copy- 
ing does not involve the question of fair use at all. The theory of im- 
plied consent is also studied. Whether there should be statutory 
definition of fair use, and rules for its interpretation, is an important 
consideration. "We find no reported cases directly involving . . . use 
of material for the purposes of personal or private use, or copying 
by libraries for scholarly use. . . . The possibilities for treatment of 
the problem of fair use in a new statute include the following: 
(1)Follow the approach of the Senate Committee in 1907 and 
maintain the present statutory silence on the question. . . . (2 )  Recog-
nize the doctrine and grant it statutory status in broad tenns, without 
clarifying the meaning accorded fair use by the courts. . . . ( 3 )  Specify 
general criteria; . . . ( 4 )  Cover specific situations. . . ."lo 
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A "specific situation" discussed in this connection is in the field of 
personal use, much stressed by those who believe there is no copy- 
right liability when libraries photocopy for patrons desiring the 
copies only for personal use. "Photoduplication devices may make 
authors' and publishers' groups apprehensive. The Copyright Charter 
recently approved by C.I.S.A.C. emphasizes the concern of authors 
over 'private' uses which, because of technological developments, are 
said to be competing seriously with the author's economic interests. 
On the other hand, it has been argued that, at least with respect to 
books, 'one of the photographic processes can compete with the book 
in print either in price per page or convenience of use.'" 
The legal aspects of photocopying by libraries are best treated by 
Smith and Varmer. Other fairly extensive discussions which stress the 
library aspect are by Shaw and M. 0. Price.ll 
Varmer begins by stating that: 
The various methods of photocopying have become indispensable 
to persons engaged in research and scholarship, and to libraries that 
provide research material in their collections to such persons. Effec- 
tive research requires that the researcher be informed of the findings 
and opinions of others and have an opportunity to study the materials 
written by them. . . . It is here that the libraries provide an indis- 
pensable service . . . by furnishing the individual researcher with 
the materials needed by him for reference and study. . . . In response 
to the needs of researchers, most major libraries are equipped to 
provide them with photocopies of materials in the library's collec-
tions. . . . 
However, much of the materials needed for scholarship and re-
search is of recent date and is under copyright, and the question 
arises whether the making and furnishing of photocopies of copy-
righted material without the permission of the copyright owner is a 
violation of his exclusive right to copy secured by Section l ( a )  of 
the Copyright Law. 
In general the justification for the photocopying of copyrighted 
material would seem to be founded on the doctrine of "fair use." . . . 
Aside from the aforementioned practice of furnishing photocopies 
to researchers . . . libraries make photocopies for a variety of other 
purposes. Rare books and manuscripts are photocopied . . . to secure 
against their destruction or loss. . . . Similarly, for the purpose of 
preservation, photocopies are made of newspapers and other items 
printed on fast-deteriorating pulp paper. Common for them all is that 
they mainly serve intra-library purposes. . . . Photocopying for these 
purposes may also raise some problem as to copyright infringement.12 
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Varmer then reviews the major criteria in court decisions as to what 
constitutes fair use: 
. . . the courts have shown a tendency to apply the doctrine of fair 
use more liberally to scholarly uses than to commercial uses. I t  is, of 
course, a matter of conjecture as to how the courts would apply the 
doctrine of fair use to photocopying libraries . . . it seems tenable 
to argue that the supplying of photocopies to individual researchers 
for the sole purpose of reference and study might be regarded as fair 
use in some circumstances; . . . Whether the publisher's market would 
be affected materially would seem to depend upon a number of 
factors such as whether the work is in print, how much of the work is 
photocopied, how many photocopies of the same work are supplied 
to various persons, and the relative cost of a photocopy and a pub- 
lisher's copy. 
Text writers on copyright have rarely dealt with this problem. One 
text writer goes so far as to say that it would constitute an infringe- 
ment "in principle, at least, . . . if an individual made copies for 
personal use, even in his own handwriting." Another writer has gone 
to the other extreme in saying that the only copying restrained by 
copyright is the making of multiple copies for publication, and that 
anyone is free to make single copies of an entire work for the personal 
use of himself or of another person. Both of these views seem dubious, 
with no clear support in the court decisions. I t  may be that copying 
for one's own private use, at least by hand, is sanctioned by custom; 
but other factors would seem to be involved in the making of copies 
by one person for the use of others.13 
The point made above is one commonly ignored by those arguing 
the right of libraries to photocopy: the library is not copying for its 
own use, but, for compensation (even if it loses money on the opera- 
tion) is copying for the use of another. The distinction at law is a 
real one. 
Varmer then discusses the "gentlemen's agreement7' of May 1937, 
between certain learned societies and the National Association of 
Book Publishers ( a  predecessor organization of the present American 
Book Publishers' Council, Inc.) This agreement (an  informal one 
and by no means a contract or adhered to by all publishers) stated 
in part as follows: 
A library, archives office, museum, or similar institution owning 
books or periodical volumes in which copyright still subsists may 
make and deliver a single photographic reproduction or reduction 
of a part thereof to a scholar representing in writing that he desires 
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such reproduction in lieu of loan of such publication or in place of 
manual transcription and solely for the purpose of research . . . [then 
stating certain restrictions]. 
The statutes make no specific provision for a right of a research 
worker to make copies by hand or by typescript for his research notes, 
but a student has always been free to "copy" by hand; and the me- 
chanical reproductions from copyright materials are presumably in- 
tended to take the place of hand transcriptions, and to be governed 
by the same principles governing hand transcription. 
Varmer notes that this "agreement" is no longer in force (the SUC-
cessor American Book Publishers' Council, Inc. not having ratified it), 
but that it still is regarded as having provided a fair balance between 
the interests of researchers and libraries and the rights of copyright 
owners. The statement that "a student has always been free to copy 
by hand; and mechanical reproductions from copyright material are 
presumably intended to take the place of hand transcription," is ques- 
tioned by him: "It may be that hand transcription created no prac- 
tical problem because the extent of copying by hand was ordinarily 
limited by its nature, while mechanical reproduction by modern de- 
vices makes it easy to copy extensively and quickly in any number of 
copies. Moreover, the fact that hand transcription by a scholar him- 
self has long been considered permissible does not necessarily justify 
the making of photocopies by others for scholars; thus, the supplying 
of photocopies as a commercial enterprise could hardly be justified on 
that premise." l4 
Here, again, is the distinction between making copies for one's own 
use and copying by libraries for patrons. As to the "commercial enter- 
prise" aspect of photocopying by libraries for patrons, Price15 contends 
that even though an enterprise loses money on its photoduplication 
service, it is still conducting a commercial operation, and the legal 
situation is different than with the patron who copies for himself. 
Profit is not a factor. Neither is the good faith of the library, except 
perhaps in mitigation of damages. (There are no library cases, but 
the principle involved is settled as to other enterprises.) On the sub- 
ject generally, the work of Latman and W. S. Tager l6 discusses the 
liability of innocent infringers of copyrights. 
On the other hand, Smith states: 
Throughout the cases dealing with fair use one cannot help but 
feel that the thoughts of the court are upon the use of the work for 
purposes of publication, performance, exhibition and the like, without 
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giving any consideration to situations which aris;e solely because the 
material is needed for private scholarly research and no other use. 
We know of no reported case in which the courts have passed upon 
the right of a reader to make a single complete copy in longhand, by 
typewriter, or other device of any item in the cc~llections of a library 
not covered by specific contractual or donor restrictions.17 
This is in accord with Shaw's views, which may be summarized as 
follows: 
No cases have ever been brought into court. Fair use has never 
referred to the making of a single copy by a scholar, or lawyer or 
author, or anyone else, for his own use. The term, as an incident of 
literary property, appears to apply solely to prclduction and/or sale 
of multiple copies, or, what has the same effect, the presentation to a 
group of people. . . .The making of such single copies, for private use, 
was never in the minds of those who developed the common law or 
the statute and such use of literary property is not affected by either. 
I t  violates no law at all and is a right of scholars.ls 
Quite clearly, making a copy is not copying in the sense of the copy- 
right law; and quite clearly it was never intended that private use 
was to be affected in any way by the copyright. . . . 
Actually, it would be impossible to stop private use. . . . 
Furthermore, if libraries were accessories to a crime in providing 
copying services, they would also be accessories by providing chairs 
for the scholar to sit in, tables at which to write, and light and other 
services to enable him to do it. . . . 
The only reasonable sane solution is to realize that private use is 
completely outside the scope and intent of restriction by copyright. 
If a later public use is made, that may be a violation of a copyright; 
but that would be independent of whether the violating use were 
made from the original, from a copy written out in the man's own 
hand, or from a photocopy provided by a library. . . . 
Furthermore, it should be noted that none of the photographic proc- 
esses can compete with the book in print, either in price per page or 
in convenience of use.lS 
Varmer would seem to question this stand, in view of the problems 
created by modern devices for speedy and relatively cheap photo- 
copying, and Carl Braband 20 believes that the development of new 
means of selection and reproduction poses new problems not present 
in old manual copying. Varmer has expressed doubt as to the extent of 
copying claimed to be permitted by the above. Attention should also 
be called to the fact that the absence of court decisions is no proof 
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of non-infringement by photocopying, as to date the injury, if any, 
has been regarded by the copyright owners as de minimis. There 
seems to be restiveness on this point, however-as witness the failure 
of the American Book Publishers' Council, Inc., to ratify the "gentle- 
men's agreement." Furthermore, the compiler of this paper has re-
ceived a letter on this point, dated August 8, 1957, from a large pub- 
lisher of law books, stating his firm's fear that by continued acquies- 
cence in photocopying it may in time lose its right to forbid it; and 
that it has adopted a policy of warning copiers, with the implied threat 
of injunction and action for damages21 So far, this has sufficed, but 
the firm definitely contemplates legal action if copying, in its opinion, 
so warrants. 
I t  should be noted that infringement of copyright is not a crime, 
as might be inferred from the above summary statement, but a civil 
wrong. The standards of proof are quite different, and one person 
alone may often do things by himself, lawfully, which would be quite 
unlawful if done in concert with another-as in the case of library 
copying for a patron who might lawfully copy for himself. It seems 
to this writer that the argument that library copying is lawful, just 
because copying by the individual for his personal use may be, begs 
the question. We are here considering chiefly the liability, if any, 
rather than the individual copier's. Shaw would seem to disagree, as 
implied by the statement in materials prepared in 1957 for use in a 
Rutgers University Graduate School of Library Service seminar on 
photocopying : 
The copying for private use is not a "copying" in the intent of the 
law or of any decision of the courts; it is a public use that is potential 
violation, and whether that public use is made from an original, a 
manuscript, or a photographic copy, whether prepared by the scholar 
or his agent acting for him is immaterial. . . . and the pettifogging by 
librarians, in cooperation with the whims of copyright owners . . .has 
materially and improperly interfered with the rights of scholars to 
have access to and to use material for their private use by any and all 
means. The suggestion that permission be obtained in advance has 
been tried by a number; it is no solution to this problem; it recognizes 
an alleged right to restrict private use that does not exist and it fails 
to give p r ~ t e c t i o n . ~~  
There is here a fundamental difference of opinion which it is de- 
voutly to be hoped the eminent counsel retained by the Joint Com- 
mittee will resolve. 
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So far in this paper, statutory copyright implications of library 
photocopying have been discussed. Common law copyright, however 
-that which protects materials not ''published-has received scant 
attention by text writers, although it is one of the most troublesome 
aspects of the libraries' copyright problems. The longest treatment 
seen is by K. E. Walden.Z3 The scholars' and libraries' point of view 
is set forth by Shaw.24 
Common law copyright provides protection only before publica- 
tion, but that protection is wider in scope than the statutory, and en- 
dures until it is lost forever by publication. I t  is commonly stated that 
the "fair use" doctrine has no application to common law copyright, 
and that the owner has the exclusive right to control the making of 
copies until he has released or dedicates the work to the 
While common law copyright is thought of most as applying to un- 
published manuscripts, other matter, such as printed publications, 
maps, pictures, and the like are available for such protection. Since 
the protection is forever lost by publication, the question of what 
constitutes such publication as to forfeit the right at once arises. 
Shaw devotes an entire chapter to this (including in his discussion 
also statutory copyright). With the usual concept-the printing or 
multiplication of copies-we are not concerned, because library photo- 
duplication does not do that. Price summarizes the criteria: 
What constitutes "publication" is vital in common law copyright, 
and is unsettled. Making copies freely available to the public is cer- 
tainly publication. Deposit of a document in a public office where 
it is available for inspection has been so regarded, but there is author- 
ity contra. In order to mitigate the harshness of this rule, the 
doctrine of "limited publication" has been evolved, under which com- 
mon law rights are not forfeited. Limited publication has been de- 
fined as one "which communicates the contents of a manuscript to a 
definitely selected group for a limited purpose, and without the right 
of diffusion, reproduction, distribution or sale." This doctrine is sev- 
erely limited, however, by the requirement that communication must 
be restricted "both as to the persons and the purpose." If either is 
not so restricted, then there is general publication, and forfeiture 
results. Where communication is to a selected number on condition, 
express or implied, that no rights are released, that has been held to 
constitute limited publication. 
Do the readers who use a large public or university library consti- 
tute a restricted group within this definition? It  seems doubtful . . . 
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[citing cases where the public display of printed books was held to 
constitute communicating to the public.] 
The question here is whether the group is a "definitely selected" 
one. If it is, there is only limited publication, since the use is re-
stricted, and there is then no dedication to the public. I t  is the writer's 
opinion that a group of 5,000,000 people eligible to use a public li- 
brary (as in Chicago), or 26,000 university library readers (as in 
New York University) is by no reasonable definition a "selected 
one" in these circumstances. If it is not, then the free availability of 
an unpublished document for reading in such a library would consti- 
tute general publication, regardless of the purpose for which read, 
and common law rights would be forfeited. Even more so, photo- 
copying by the library . . . for [such] use outside the library would 
seem to be general publication. 
In university libraries, this is a particularly vexatious problem with 
manuscript master's essays. Commonly, these do not circulate, but 
may be freely used within the library building, in the absence of 
specific restrictions imposed by the authoraZ6 
Walden goes so far as to state that "The literary property in theses 
and writings as performed by students in colleges and universities is 
of concern, for the institution may require the placing of a copy in 
the library with the result, unknown to the school or author, being a 
general publication." " Shaw would seem to agree.28 Price states that 
"The present writer believes that circulation of unpublished material 
to relatively large groups of eligibles, even for limited purposes, con- 
stitutes general publication within the test set up by the courts, and 
that the added publicity by copying for sale to a reader is general 
publication," 29 and urges that authors depositing copies in libraries 
be advised to the possible dangers they run of forfeiting copyright 
protection. Shaw, reporting on a study by Melinat 30 indicates that 
"Only five percent of all the libraries studied consult the owner of 
the literary property rights. . . . Since the author must consent to the 
deposit of copies of his thesis in the institution, it appears that in all 
except five per cent of the cases, it which he is consulted, and the six 
per cent of the institutions which never lend theses, he has unques- 
tionably lost his common law literary property. Even in these eleven 
per cent, the copy being deposited in a place where it can be con- 
sulted by the public, with the author's permission, the manuscript 
thesis has been published and has lost its common law protection." 3' 
Some libraries have endeavored to protect themselves from losses 
from infringement suits for photocopying, by absolving statements 
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signed by the patron ordering the copy, usually integrated with a 
disclaimer of liability by the library. "There is little available informa- 
tion as to the current practices of libraries generally in making and 
supplying photocopies. Perhaps this much can be said: that libraries 
differ widely in their practices, and that many of them feel that the 
present uncertainty as to the permissible scope of photocopying harnp- 
ers their researchers and needs to be resolved."32 R. S. Bray, in report- 
ing on the results of a questionnaire returned by eighty-five libraries, 
states that only seven had a written statement of policy; seventy-three 
had no written policy to guide their staff; ten per cent advise appli- 
cants of copyright implications or require a signed statement restrict- 
ing his use. Almost none required a signed statement of assumption 
of responsibility by the patron ordering photocopies. No library re- 
ported any complaints from copying their property.33 
Bray's report indicates the rejection of blanket permissions in ad- 
vance, ,as being wholly inadequate. He comments that while the 
legality of these absolving statements could be argued, there are ad- 
vantages in having the recipient of photocopying services fully aware 
of the conditions surrounding the service. The Library of Congress 
has published and circulated its rules.34 Copies are made only from 
its own collections, solely for research and in lieu of loan or manual 
transcription; all responsibility in the use made is assumed by the ap- 
plicant; copyright material will ordinarily not be copied without the 
signed authorization of the copyright owner. The Library has on file 
releases from certain publishers, allowing it to make single copies of 
their publications for scholarly use. Price questions the legal efficacy 
of these disclaimers to protect copying libraries, believing them to be 
effective, if at all, only as between library and patron, but of no 
effect as between library and copyright owner. Varmer, in commenting 
upon a similar paragraph in the "gentlemen's agreement," says "The 
'agreement' contains a paragraph which purports to exonerate the 
library from liability for possible infringement. This would not seem 
to absolve the library from liability [if any] to the copyright owner, 
but it might make it possible for a library to recover from a patron any 
damages paid as a result of an infringement suit."35 
Prior to the enactment of the recent United Kingdom copyright re- 
vision act (Copyright Act of 1956), British library associations and 
other learned societies exerted considerable effort to formalize and 
expand libraries' photocopying rights, but the results were scarcely 
encouraging to American libraries seeking to do the same thing under 
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the proposed general revision; Section 7 of the new Act gives libraries 
less than they had under the old law. As analyzed by Latman 313 and 
Varme1-,3~ and as set forth in regulations in Statutory Instrument No. 
868 of 1957, the provisions essentially restrict such copying to articles 
in periodicals, or to instances in which the library does not know and 
cannot ascertain by reasonable inquiry the name and address of the 
copyright owner. For practical purposes, books would seem to be ex- 
cluded from photocopying privileges. This is of interest now in this 
country, since our nation has subscribed to the Universal Copyright 
Declaration of September 6, 1952, under which copyright protection 
in the United States is conferred upon the nationals of other signa- 
tories. Formerly, most foreign publications, including English, were 
in the public domain. 
Varmer3s suggests alternative approaches to a solution of the 
photocopying problem: by statutory provisions laying out in terms the 
rights of copyright owner and scholar; or a non-statutory working 
arrangement perhaps similar to the "gentlemen's agreement" of 1937 
and the British "Fair Copying Declaration of the Royal S ~ c i e t y . " ~ ~  
"This would have the advantage of flexibility and the further advan- 
tage of reflecting a practical accommodation between the views and 
interests of the several groups. Those groups might agree on a code of 
practice with which all concerned would be willing to experiment, and 
such a code could be changed from time to time as experience and 
changing conditions show to be necessary." 
Conditions and rationale for such an agreement were suggested by 
Smithe40 The salient features were that the scholar would have to give 
assurance of his bona fides; that only one copy would be made for 
one scholar; that each copy would show the source of the material and 
state that it is copyrighted; and that the scholar would be required 
to pay the full cost of the photocopy. 
With respect to photocopying for a library's own collection, Varmer 
believes that "as long as the copies needed are not available from the 
publisher, photocopying for a library would not appear to prejudice 
the interests of the publisher or copyright owner." 41 Needless to say, 
that does not go nearly so far as the libraries would like. 
For purposes of comparison, both Latman and Varmer summarize 
pertinent legislation in other countries. Price 42 has suggested liability 
insurance carriage by libraries, and an insurance executive has agreed 
that it is feasible; in fact, at least one large library has been offered 
such a policy. 
MILES  0. PR ICE  
It is to be hoped that the counsel report to the Joint Committee 
will cover the common law aspects of the photocopying problem, as 
well as the statutory. 
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